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Abstract
This study sets out inter alia the findings arising from a study of the juristic party
status of the Southern African Music Rights Organization (“SAMRO”) Publisher full
members and the implications arising from the non-registered and deregistered
SAMRO Publisher full members, as seen through the visor South African laws, and
the parties that aid and abet the continued use of non-registered and deregistered
SAMRO Publisher full members as trading entities, when according to the State, all
the non-registered and deregistered SAMRO Publisher full members don’t exist
avoiding obligation to account and report to the Commission and the South African
Revenue Service (“SARS”).

The initial investigation focus was the publisher full members as a population, finite
in number, 93 and pursuant to SAMRO’s membership rules all required to be
registered entities. The investigation found that in 2021, 72.04% of the SAMRO
Publisher full members were not juristic parties, the overwhelming majority of which
either did not exist at the Commission or had the status at the Commission of “Final
Deregistration” – none, juristic parties and up from 56% in 2018.

The governance implications of the majority of the SAMRO Publisher full members,
almost 3 out of 4, being without legal standing, were found to be stark, opined to
directly prejudice SAMRO’s members interests and its future unless remedial action
is swiftly implemented by the SAMRO Board, a challenge of critical proportion.
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Abbreviations

SAMRO

Southern African Music Rights Organization

SARS

South African Revenue Service

CIPC

Companies and Intellectual property Commission

The Commission

Companies and Intellectual property Commission

CODESA

Convention for a Democratic South Africa

CISAC

Confédération Internationale des Sociétés d´Auteurs et
Compositeurs (English translation - ‘International
Confederation of Societies of Authors’)

CAPASSO

Composer, Authors and Publishers Association NPC

CIS-Net

The Global Repertoire Database

CPA

Consumer Protection Act 68 of 2008

Companies Act

Companies Act 71 of 2008
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1. Introduction

In a recent interview in April this year, former South African President
Kgalema Motlanthe is quoted as saying “We have total disregard for rules and
laws and accountability. And half the time its more brutal (when citizens take
matters into their own hands), and there’s no due process.”1 For Motlanthe
this is “symptomatic of widespread dysfunction” in South Africa today.

Many across South Africa would concur, their agreement founded on the
collapse of service delivery across the country, crime, the cost of living
increases and the like. Some would opine that a long hidden culture of
malfeasance, of dishonesty and theft, of taking what does not belong to one is
far more prevalent where the eye does not see, deeply embedded in
corporate culture as well.

Tragically this corporate culture is also founded on a “disregard for rules and
laws and accountability” and is also characterised by brutality of “citizens take
matters into their own hands”. Conversely to Motlanthe’s point, there is due
process to govern corporate culture which is overseen by the Companies and
Intellectual Property Commission (“CIPC”) in South Africa or the Commission
as it is called and used in this study. Instead of seeing an end to the long
hidden corporate culture of malfeasance, of dishonesty and theft, of taking
what does not belong to one it can be argued as this study does that in fact
the Commission is enabling and normalizing this corporate culture to be a
feature of today’s culture, which it appears to have become.

Some scholars would argue that the ongoing moves initiated by the
Companies Act 71 of 2008 (“Companies Act”) as amended, to decriminalize
company law in South Africa are just part and parcel of that normalization as if
humanity has evolved from the brigand, the privateer and robber baron to
1

Kgalema Motlanthe “Anarchy in SA” exclusive interview conducted by Sam Mkokeli and Carien du Plessis
published in the Financial Mail April 29 May 4, 2022, edition
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some allegedly lofty concept of the entrepreneur, when the evidence confirms
it decidedly has not made any such evolution.

The historical context of South Africa’s corporate culture can be labelled as,
few would argue, a long hidden culture of malfeasance, of dishonesty and
theft, of taking what does not belong to one. It would be naïve and ill-informed
to think that this culture has in any way been changed by the successive
powers of the last 200 years in South Africa, enabled by the abject failures, it
can be opined, at CODESA.2

The reference to this corporate culture in this instance is not limited to the socalled captains of industry, the directors and shareholders at companies,
whether private or public, but specifically to what might be termed the
“enablers” without whom most companies cannot sustain and maintain, the
attorneys and their advocates and the accountants and their auditors. These
folk between them know the rules and are relied on to know the rules,
however in this study which pertains to the private penumbra of the copyright
industries, it is evident that such professionals have absconded from the rules
and proper advice in that regard, apparently well ensconced in a “total
disregard for rules and laws and accountability”, which has gone a lot longer
than most think, certainly pre-dating apartheid.

This study sets out inter alia the findings arising from a study of the juristic
party status of the Southern African Music Rights Organization (“SAMRO”)
Publisher full members and the implications arising from the non-registered
and deregistered publisher full members, as seen through the visor South
African laws, and the parties that aid and abet the continued use of nonregistered and deregistered publisher full members as trading entities, when
according to the State, all the non-registered and deregistered publisher full

2

Convention for a Democratic South Africa
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members don’t exist avoiding obligation to account and report to the
Commission and SARS”.

According to SAMRO’s 2021 Publisher full member list , the total number of
SAMRO Publisher full members is 93 or 3.5% of the total SAMRO
membership.

Being a full member at SAMRO is arguably the pinnacle of SAMRO
membership for any author or publisher member at SAMRO. The rights
accorded to a SAMRO full member include inter alia the rights:
“• To receive our Directors and Financial reports each year as well as regular
correspondence;
• You have the right to attend and vote at the General Meeting;
• You are eligible to be elected as a SAMRO Board member.”
All in all full membership is big cheese with a number of additional benefits not
available to candidate, associate members or non-voting members.
Full members are voting members with SAMRO having two types of full
members, author (including composers, arrangers, translators and adaptors)
full members who form 86.38% (590) of SAMRO’s full members and SAMRO
Publisher full members who form 13.62% (93) of SAMRO’s full members.3
Further “no person who is not a Full Member shall be appointed to act as a
Director”4

This paper arises from investigation into the juristic party status of SAMRO’s
Publisher full members conducted first in 2018 and again in 2022. The
outcome 2018 investigation was a brief factual report sent to SAMRO’s
Chairperson and Board of Directors at the time, on three aspects of SAMRO’s
3
4

SAMRO’s 2021 Full member list
Section 16.2.1 SAMRO’s Memorandum of Incorporation
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full member list, including both Author and Publisher full members, being
gender, race and juristic party status (as applicable), the idea being that the
findings might motivate some form of action from the Board of Directors going
forward, for the findings, not refuted, were not flattering being more like hard
unpalatable truths.

The initial investigation focus was the publisher full members as a population,
finite in number, 93 and pursuant to SAMRO’s membership rules all required
to be registered entities. The investigation found that in 2021, 72.04% of the
SAMRO Publisher full members were not juristic parties, the overwhelming
majority of which either did not exist at the Commission or had the status at
the Commission of “Final Deregistration” – none, juristic parties and up from
56% in 2018.

At a glance, this finding was extraordinary, almost three out of four SAMRO
Publisher full members were not juristic parties where “Only a Full Member
meeting the required qualifications shall be eligible for appointment as a
Director in accordance with clause 16”5 and where “not less than one-third
shall be Publishers (including the nominee ‘representative’ of a Juristic Person
that is a Publisher)”6

The significance of such a percentage of full members who were not juristic
parties prompted a thorough investigation of the literature, landscape and
implications of non-juristic parties operating as trading entities. The data
gathered and studied was archival and was taken as is.
The researcher had to consider whether SAMRO being a de facto monopoly
contributed in any way to the paucity of juristic party publisher full members

5
6

Section 7.11 SAMRO’s Memorandum of Incorporation
Section 16.2.5 SAMRO’s Memorandum of Incorporation
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especially given that not being a juristic party effectively terminated that
publisher member’s SAMRO membership.

The governance implications of the majority of the SAMRO Publisher full
members being without legal standing, were found to be stark, opined to
directly prejudice SAMRO’s future unless remedial action is swiftly
implemented by the SAMRO Board.

The literature was found in the main to be progressively coherent on the
dangers and challenges, from a legal perspective associated with registered
companies deregistering as juristic parties to avoid creditors. The Consumer
Protection Act was found to have a perspective on the continued trading of
deregistered companies, though from a remedial perspective it was limited to
issuing compliance letters.

The Companies Act confirmed at Section 83 the effect of the removal of
company from the register saying unequivocally that7:
“Effect of removal of company from register
83. (1) A company is dissolved as of the date its name is removed from the
companies register.
(2) The removal of a company’s name from the companies register does not
affect the liability of any former director or shareholder of the company or any
other person in respect of any act or omission that took place before the
company was removed from the register.
(3) Any liability contemplated in subsection (2) continues and may be
enforced as if the company had not been removed from the register.
(4) At any time after a company has been dissolved—

7

Section 83 Companies Act 71 of 2008
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(a) the liquidator of the company, or other person with an interest in the
company, may apply to a court for an order declaring the dissolution to have
been void, or any other order that is just and equitable in the circumstances;
and
(b) if the court declares the dissolution to have been void, any proceedings
may be taken against the company as might have been taken if the company
had not been dissolved”

The methodology used was single case study a single population, SAMRO
Publisher full members, the data analysed was archival, taken as is, whether
the Commission company records, the statutes, or the regulations, or
SAMRO’s MOI or Membership Regulations.

Apart from the juristic party analysis the researcher examined the data using
typical copyright audit methodology being a qualitative chain of title analysis
followed by a qualitative royalty supply chain analysis, with a quantitative
element on the royalty supply chain analysis results.

The scope of the investigation was bounded by South Africa law, the scene
set at one Non-Profit Company, a de facto monopoly, SAMRO whose
operational and legal terrain is enclosed by a set of its own rules.

It is apparent given the deep penetration of non-juristic party publisher full
members (72.04%) that the wider legal scope of statute and regulation has
limited impact and oversight.

The findings confirm a deep governance challenge at SAMRO which very few
plausible explanations can clarify and whose remedies are equally limited, if
not drastic. The highest member body at SAMRO, full members who as far as
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Publisher full members are concerned have one third of the board vote, are
riddled with full members who if the law and the SAMRO rules were applied
would not be SAMRO members, let alone full members.

The implications to SAMRO Board membership voting were considered, a
central question being, to what extent are SAMRO’s Board decision making,
and decisions made, since 2018 impacted….are such valid? This is a
conundrum of extreme discomfort to consider let alone navigate and resolve.

The context that the researcher was confronted with was not only the extent
to which publisher full members were not juristic parties, but also to what
extent SAMRO’s Board itself was impacted – at least two SAMRO Publisher
full members on the SAMRO Board are associated with three Publisher full
members8, two of which don’t exist at the Commission and one in
deregistration process.

Further implications were considered as relate to use of non-registered and
deregistered entities, allegedly non trading entities to trade on the wider
CISAC collecting society member community, the music industries in South
Africa, the members of SAMRO, the Consumer Protection, Exchange Control,
the Commission and SARS.

Summing up this paper, the researcher considers the types of remedial action
that should be considered by SAMRO and state entities, failing which the
current practices unavoidably sail perilously close to allegations of organized
crime under South African law, a sobering and numbing thought let alone
place to be.

8

King Pee Music, Mandrew Mnguni Publishing and Blackedout Inc
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2. Objectives

The objectives of this paper include


To utilize appropriate research methodologies, both quantitative and
qualitative to collect data from a single case study of the SAMRO
Publisher full member and to do so



To set out the statutes, regulations, requirements and rules for being a
registered entity under South Africa law



To set out the statutes, regulations, requirements and rules for being a
SAMRO Publisher full member



To conduct a juristic party analysis on all current 93 SAMRO Publisher full
members at SAMRO



To construct a thorough no-stone left unturned holistic view of the legal
landscape



To detail and evidence the findings arising from the analysis



To review the implications of the findings



To consider the options going forward.

3. Problem to be investigated

The problem to be investigated is the prevalence of non-registered and deregistered entities accorded SAMRO Publisher full member status with rights
and privileges, as well as the implications thereof internally and externally.
The researcher argues that if the problem is not addressed a much larger
threat and risk to the wellbeing of all SAMRO members emerges.

© Graeme Douglas Gilfillan 2022 All rights reserved
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The problem to be investigated from a data set point of view was analysed
first using the chain of title of the performing right, the essential currency of
SAMRO’s business, followed by an analysis of the performing right royalty
supply chain. The is approach, typical to a copyright audit contextualizes the
performing rights and revenues with the roles of the various parties involved
at each point.

4. Population dynamics

The single population which this paper studies is the publisher full member
population at SAMRO, distinct from larger populations this single population is
a member of, firstly being SAMRO full members9 – see Table 1 below.

The single population of SAMRO Publisher full members are also part of other
populations a non-exhaustive list below:-



SAMRO members which numbered 19 504 in 202110



The author composer community in/of South Africa11



The author composer community of CISAC members which numbered
some 4 million strong in 202112



The registered entity population of SMME’s in South Africa which
numbered 2 363 513 in 202Q313

9

SAMRO Full member list 2021
Pg 5 – SAMRO Integrated Report 2021 – inclusive of authors and publishers
11
The total number of author composer community in/of South Africa could not be accurately identified
12
https://www.cisac.org/Newsroom/annual-reports/2021-annual-report
13
Pg 2 - SMME Quarterly Update 3rd Quarter 2020 The Small Enterprise Development Agency (SEDA) – March
2021
10

© Graeme Douglas Gilfillan 2022 All rights reserved

14

The SAMRO full member population, which in 2021 totalled 3.5% of the
SAMRO member population, including both authors and publishers yielded
two additional dynamics, which whilst not the focus of this paper warrant a
mention.

In the first instance, the issue of gender – see Table 1 below. It is apparent
that SAMRO full membership is overwhelmingly male only affair, 84% plus
during the two years analysed of SAMRO full members are male, with
females managing 10.51% of SAMRO full members. This paucity of female
full members is reflected at the SAMRO Board with no female composer or
publisher full member on the Board. Currently the single female on the
SAMRO Board, an independent non-executive director, Dr S Vilakazi.
Table 1
Composer full members
Male
Female
Total composer full members

2018

as a %tage

2021

as a %tage

456
43

91.38%
8.62%

528
62

89.49%
10.51%

499

84.01%

590

86.38%

No female owned publisher full member was identified amongst the 93
publisher full members.

It can be said from the evidence that SAMRO has a gender inequality
dynamic, one on consideration of archival records, a dynamic that is not new
and one whose roots and future requires further academic investigation and
scholarship. For instance an analysis of SAMRO’s MOI of 2016 yields six
references to “him” and “himself” sans any reference to the female gender.
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On facts at two key power centres at SAMRO, the Board and the full member
population are so overwhelming that spill overs of this since 2016 have not
warranted any attention.

In the second instance, the issue of race. As with gender, SAMRO is not
aligned with South Africa’s actual population dynamics, which for 2021
indicate14 at Table 2 below
Table 2
Race

Total Nbrs

as a %tage

Black
White

55 480 000
4 662 000

92.25%
7.75%

Total

60 142 000

100.00%

SAMRO’s race dynamic in respect of publisher full members in 2018- see
Table 3 below was:
Table 3
Publisher full members
Black
White
Total publisher full members

2018

as a %tage

14
81

14.74%
85.26%

95

15.99%

Given that the publisher full members decreased from 95 (2018) to 93 (2021)
the above ratio at Table 3 was presumed to hold in 2021, given the nature of
rights accorded to full members and that being non-registered or deregistered
was clearly not a factor.

What can be discerned from the data as regards race at SAMRO Publisher
full members is that in 28 years there has been little to no transformation at
14

https://www.statista.com/statistics/1116076/total-population-of-south-africa-by-population-group/
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SAMRO Publisher full members. It cannot be said that in the intervening years
since 1994 there have not been long-time black publisher members who
qualify for full membership. What the data advises is that regardless
transformation is not an issue for SAMRO and there is no alignment on a
population basis.
This extends to the SAMRO Board which currently has the racial dynamic as
per Table 4 below:
Table 4
Race

Total Nbrs

as a %tage

Black
White

7
5

58.33%
41.67%

Total

12

100.00%

What is evident is that again the SAMRO Board, from a racial perspective are
far from any alignment with South Africa’s population dynamic, which after 28
years can be opined not to represent any real degree of progress. Whilst the
song “50:50” made famous by Mandoza (and co-authored by Mandoza and
current SAMRO Board member Gabi le Roux) suggested “Let’s go 50:50”,
South Africa’s population truth is not 50:50 with the mindset that suggests
such, really it can be said, rather looking to extend inequality, than make any
concrete steps to transformation.

Notwithstanding the gender and racial dynamics at two of SAMRO’s power
centres, the SAMRO Board and publisher full members, the deregistered and
non-registered dynamic is the focus of this paper.

© Graeme Douglas Gilfillan 2022 All rights reserved
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To become a Publisher full member, one must start as a Publisher candidate
member and pursuant to the process detailed in the Membership Regulations,
which process is opined to be arduous and discriminatory.15

The schematic below at Table: 5 sets out the process a publisher must take
to become a SAMRO full member
Table: 5

Pursuant to SAMRO’s Membership Rules, MOI and subject to the Companies
Act and the Copyright Act 98 of 1978 as amended a candidate publisher
member, who must be registered at the Commission, becomes over time a
Publisher full member, with Publisher full member rights as detailed below at
Table: 616
Table: 6

15

Copyright law in South Africa does not accord privileges to author according to age or when a work was first
released, and in particular to the amount of money generated by a work. The imposition of a work earning
financial scale to determine membership has no place in law and on scrutiny is opined as highly discriminatory.
16
Section 2.2.1 SAMRO Membership Regulations
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5. The chain of title and royalty supply chain of the performing right in

musical works17 and literary works18
The chain of title is, in respect of the performing right, the
assignments/authorizations/permissions that start with the author and extend
all the way to a user e.g., a streamer on an online content sharing service
platform19. The royalty supply chain is the path of the fee generated by the
user, and the path share of that fee that makes its way back to the author in
the form of a royalty, pursuant to the terms and conditions contained in the
assignments/authorizations/permissions various that enable the use initially.
Together the chain of title and the royalty supply chain connect the performing
right and the revenue derived from the exploitation of the performing right and
as far as a South African author and South African publisher (both members
of SAMRO) schematically looks as follows – See Table 7 below
Table 7

17

As defined in Ch 1 Sections 2 and 6 – Copyright Act 98 of 1978 as amended
As defined in Ch 1 Sections 2 and 6 – Copyright Act 98 of 1978 as amended
19
As defined in Article 17 of the DSM Directive -South Africa has no current equivalent in the Copyright Act 98
of 1978 as amended.
18
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The schematic at Table 7 above starts with the deed of assignment that all
author members of SAMRO sign transferring 100% ownership of the
performing right to SAMRO, making SAMRO the owner of the performing
right. The author is not a rights holder in this regard having transferred the
ownership to SAMRO. This is standard practice at CISAC member performing
right collecting societies globally.

SAMRO using matrix agreements with other CISAC members accords every
other CISAC member to on-license the same rights to the range of
intermediaries across the copyright industries including inter alia film,
television, radio, live performance and online content-sharing services in
every country. In turn these intermediaries deliver to end-users in each
medium and format, the person on the street.
The end-users typically utilise any one of a number of forms of payment for
the enjoyment of these rights, whether in the form of a licence, a subscription,
an entrance fee or advertising funded.

Typically a share of whatever form of payment the intermediaries have
generated from the end-user will be paid to the licensing CISAC member
society in each country and then a share of that will be paid to SAMRO (due
to author and publisher SAMRO members).

In instances where a South African author has an overseas publisher not
domiciled, registered or resident in South Africa then the performing right
landscape changes in that the publisher will not collect its share of the royalty
in South Africa, but from the CISAC member in whichever country it happens
to be registered. In such circumstance the landscape schematically looks as
follows – See Table 8 below:
Table 8
© Graeme Douglas Gilfillan 2022 All rights reserved
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In Table 8 above, the only thing that changes from Table 7 is that the
publishers share is neither reported to or paid to SAMRO and thus the South
African Reserve Bank (“SARB”) receives no foreign exchange, nor would
SARB know if any such was due because SARS has no record of permission,
as required by law, of the rights being transferred outside of South Africa.

The chain of title/royalty supply chain analysis is a basic and effective method
through which to exactly the providers, the flows, the directions and the
recipients in the rights equal revenue paradigm.

6. Literature review

As regards the issue of non-registered and deregistered entities the
researcher analysed three sets of literature being


Applicable Statutes and regulations
o Companies Act as amended
Of importance to this study were the following provisions:

© Graeme Douglas Gilfillan 2022 All rights reserved
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Section 32 (6) an (7) which confirm “A company, or
incorporator, shareholder or director of a company, or a
person acting with the authority or on behalf of the company,
must not, by any act or omission, misrepresent to any
person, in any way or to any degree, the true legal status of
the company. (7) Despite section 19(2), if a person
contravenes subsection (6), a court, on application by any
person affected by that failure, may impose personal liability
on any shareholder, director or incorporator of the company
for any liability or obligation of the company, to the extent
that the court determines to be just and equitable in the
circumstances”



Section 33 (1) – which confirms “Every company must file an
annual return in the prescribed form with the prescribed fee,
and within the prescribed period after the end of the
anniversary of the date of its incorporation, including in that
return—(a) a copy of its annual financial statements, if it is
required to have such statements audited in terms of section
30(2)(a”



Section 76 (2) (a) (i) and (ii) – which confirm “A director of a
company must— (a) not use the position of director, or any
information obtained while acting in the capacity of a
director— (i) to gain an advantage for the director, or for
another person other than the company or a wholly-owned
subsidiary of the company; or (ii) to knowingly cause harm to
the company or a subsidiary of the company”



Section 76 (3) which confirms “(3) Subject to subsections (4)
and (5), a director of a company, when acting in that
capacity, must exercise the powers and perform the
functions of director— (a) in good faith and for a proper

© Graeme Douglas Gilfillan 2022 All rights reserved
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purpose; (b) in the best interests of the company; and (c)
with the degree of care, skill and diligence that may
reasonably be expected of a person— (i) carrying out the
same functions in relation to the company as those carried
out by that director; and (ii) having the general knowledge,
skill and experience of that director”


Section 82 (4) – which confirms “If the Commission
deregisters a company as contemplated in subsection (3),
any interested person may apply in the prescribed manner
and form to the Commission, to reinstate the registration of
the company”



Section 83 (1), (2) and (3) – which confirm “(1)A company is
dissolved as of the date its name is removed from the
companies register. (2) The removal of a company’s name
from the companies register does not affect the liability of
any former director or shareholder of the company or any
other person in respect of any act or omission that took place
before the company was removed from the register. (3) Any
liability contemplated in subsection (2) continues and may be
enforced as if the company had not been removed from the
register”.



Schedule 1 at clause 1 (9) – which confirms “If a non-profit
company has members, the requirement in section 24(4) to
maintain a securities register must be read as requiring the
company to maintain a membership register.”



Schedule 1 at clause 3 (c) – which confirms “A non-profit
company must not, directly or indirectly, pay any portion of its
income or transfer any of its assets, regardless whether the
income or asset was derived, to any person who is or was an
incorporator of the company, or who is a member or director,
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or person appointing a director, of the company, except— (c)
as a payment in respect of any rights of that person, to the
extent that such rights are administered by the company in
order to advance a stated object of the company;”


Schedule 1 at clause 4 (2) (a) to (e) which confirms “If the
Memorandum of Incorporation of a non-profit company
provides for the company to have members, it—
(a) must not restrict or regulate, or provide for any restriction
or regulation of, that membership in any manner that
amounts to unfair discrimination in terms of section 9 of the
Constitution;
(b) must not presume the membership of any person, regard
a person to be a member, or provide for the automatic or ex
offıcio membership of any person, on any basis other than
life-time membership awarded to a person—
(i) for service to the company or to the public benefit
objects set out in the company’s Memorandum of
Incorporation; and
(ii) with that person’s consent;
(c) may allow for membership to be held by juristic persons,
including profit companies;
(d) may provide for no more than two classes of members,
that is voting and non-voting members, respectively; and
(e) must set out—
(i) the qualifications for membership;
(ii) the process for applying for membership;
(iii) any initial or periodic cost of membership in any class;
(iv) the rights and obligations, if any, of membership in any
class; and
(v) the grounds on which membership may, or will, be
suspended or lost”

© Graeme Douglas Gilfillan 2022 All rights reserved
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o According to SARS20


“The Companies Act 71 of 2008 imposes personal liability on
directors where in common law, such liability may not exist or
be difficult to prove. Any person, not only a director, who is
knowingly a party to the carrying on of a business in a
reckless (gross carelessness or gross negligence) or
fraudulent manner can be personally held liable for all or any
of the debts of the private company”



“A private company is treated by law as a separate legal
entity and must also register as a taxpayer in its own right. It
has a life separate from its owners with rights and duties of
its own”



“Shareholders have limited liability, that is, they are generally
not responsible for the liabilities of the company. However,
certain tax liabilities do exist. One such liability is where an
employer or vendor is a company, every shareholder and
director who controls or is regularly involved in the
management of the company’s overall financial affairs shall
be personally liable for the employees’ tax, value-added tax,
additional tax, penalty or interest for which the company is
liable, that is, where the taxes have not been paid to SARS
within the prescribed period”

o Consumer Protection Act 68 of 2008
Of importance to this study were the following provisions:
In terms of Sections 79 to 81 in Chapter 4


79(1)

A person must not carry on business, advertise,

promote, offer to supply or supply any goods or services, or
20

See https://www.sars.gov.za/businesses-and-employers/small-businesses-taxpayers/starting-a-businessand-tax/private-companies/
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enter into a transaction or agreement with a consumer under
any name except: ………….b) a business name registered
to, and for the use of, that person in terms of section 80, or
any other public regulation
According to Jordaan U21 (2022) “The implication is that,
should any business operate with any name other than those
in section 79 of the Consumer Protection Act 68 of 2008
(“CPA”) as set out above, the National Consumer
Commission (“the NCC“) can issue a compliance notice and
failure to comply will result in a fine or prosecution as a
criminal offence”
o Currency and Exchanges Act 9 of 1933 as amended
Of importance was the following provision22:


10(4) "For the purpose of sub-regulation (1)(c) –
(a) 'capital' shall include, without derogating from the
generality of that term, any intellectual property right,
whether registered or unregistered; and
(b) 'exported from the Republic' shall include, without
derogating from the generality of that term, the cession of,
the creation of a hypothetic or other form of security over, the
assignment or transfer of any intellectual property right, to or
in favour of a person who is not resident in the Republic."

o Prevention of Organized Crime Act 121 of 1998 (as amended)
Of importance were the following provisions:

21

Ursula Jordaan 2022 - SERR Synergy - https://serr.co.za/what-are-the-legal-aspects-when-using-trading-asnames
22
Pursuant to and shortly after the Oilwell (Pty) Limited v Protec International Ltd & others 2001 (4) SA 394
(SCA) decision and its restrictive interpretation of the definition of capital excluding copyright, patents and
trademarks, the state inserted Section 10.4, the next effect being that South African residents who wished to
transfer or sell copyright, patents and trademarks to a non-resident of South Africa must obtain approval from
the Reserve Bank.
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Section 1 (xii) – which confirms ““pattern of racketeering
activity” means the planned, ongoing, continuous or
repeated participation or involvement in any offence referred
to in Schedule 1 and includes at least two offences referred
to in Schedule 1, of which one of the offences occurred after
the commencement of this Act and the last offence 10
occurred within 10 years (excluding any period of
imprisonment) after the commission of such prior offence
referred to in Schedule 1;”



Section 2 (1) (g) – which confirms “Any person who— (g)
conspires or attempts to violate any of the provisions of
paragraphs (a). (b). (c). (d). (e) or (f).
within the Republic or elsewhere. shall be guilty of an
offence.”



SAMRO MOI and Membership Regulations
o

SAMRO MOI
Of importance to this study were the following provisions:


Clause 1.2.8 - which confirms ““Assign” has its ordinary
meaning, read together with the IP Related Legislation and,
in regard to Members and Applicants assigning rights to the
Company for Administration shall, unless agreed otherwise
in writing, without limitation, be an assignment that results in
the rights comprising the Administered IP Rights being
transferred to, and vested in, the Company by the Applicant
or Member who was vested with such rights immediately
prior to such assignment (“Assignor”) for the purpose of
empowering the Company to exclusively unless otherwise
agreed as contemplated in clause 29.9) Administer the
Administered IP Rights in its own name on the terms and
conditions set out in this MOI read together with the
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Administration of IP Rights Agreement, and “Assignment”
shall have a corresponding meaning.”


Clause 1.2.11 – which confirms “"Author" means an ‘author’
as defined in section 1 of the Copyright Act and the
equivalent in jurisdictions outside South Africa, including,
without limitation, a lyricist, Composer, adapter or translator
of any words which are (or may be) associated with any
music, but excludes any Permitted Successors (e.g. Author’s
Heirs) entitled to an Author’s interests in the relevant
copyright, unless expressly stated otherwise”.



Clause 1.2.15 – which confirms ““CISAC” means the
Confédération Internationale des Sociétés d´Auteurs et
Compositeurs (English translation - ‘International
Confederation of Societies of Authors’), an international, nongovernmental, not–for-profit organisation composed of
societies administering rights in all categories of copyright,
founded in France in 1926 and currently having its
headquarters in Paris”.



Clause 1.2.17 – which confirms ““Collecting Society”
means a society for the protection of Intellectual Property or
collection of royalties and similar consideration for the use of
any IP Rights in any jurisdiction(s) in the World (including
any ‘collecting society’ established under the Copyright Act)”.



Clause 1.2.33 – which confirms “"Full Member" means a
Member of the Company being a subscriber to the MOI or
elected to the status of full Membership pursuant to clause
7.8 or clause 7.12 or clause 7.14, and having the Rights,
privileges and obligations provided for Full Members by this
MOI”.

© Graeme Douglas Gilfillan 2022 All rights reserved

28



Clause 1.2.51 – which confirms ““Members’ Register”
means the register required to be established by the
Company in terms of item 1(9) of Schedule 1 of the
Companies Act;”



Clause 1.2.67 – which confirms “"Performing Right"
includes the right under the copyright in a Work of Music,
including the comparable right in any jurisdiction outside of
South Africa, to do or authorise the doing of, any of the
following 1.2.67.1. performing the Work of Music in public;
1.2.67.2. broadcasting the Work of Music; and
1.2.67.3. causing the Work of Music to be transmitted in a
Diffusion Service, unless that service transmits a
lawful broadcast (including the Work of Music) and
is operated by the original broadcaster”



Clause 1.2.75 – which confirms “"Publisher" means, subject
to any express categorisation in the Governance Rules, a
publisher of any Work of Music as the term is generally
understood in the music licensing industry”.



Clause 6 entitled “Governance Rules” which includes the
“Payment Rules” and the “Membership Rules”, in its 11 point
entirety, which at clause 6.1 confirms “The Board may make,
amend or repeal rules (“Governance Rules”) regulating, inter
alia, the governance of the Company, the Administration of
the Administered IP Rights for Members and Affiliates, the
attribution of Licence Revenue to Administered IP Rights
and social and cultural activities and benefits including,
without limitation, rules in respect of –”



Clause 7.4 (2) – which confirms “7.4. Subject to clauses
7.15, 8 Termination of Membership) and the exception
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regarding members of Affiliated Societies in clause 33.3, in
order for a Person to be considered for qualification for
Membership, the Person vested with qualifying IP Rights
(prior to any Assignment thereof to the Company)
(“Applicant”) must apply to the Board for Membership. Such
application must be in Writing in the form prescribed by the
Board from time to time, and the Applicant shall only be
eligible for consideration for election to Membership 7.4.2. if such Applicant has signed an Administration of IP
Rights Agreement with the Company conforming with the
requirements set out in clause 29 (Administration of IP
Rights) on terms acceptable to the Board and delivered
same to the Board (together with the application form
referred to above) which as a default requires the
Assignment of the subject matter IP Rights to the Company;”


Clause 7.11 – which confirms “Only a Full Member meeting
the required qualifications shall be eligible for appointment as
a Director in accordance with clause 16 (Election of Directors
and Casual Vacancies), if he is not Ineligible or Disqualified”



Clauses 16.2 and 16.2.1 -which confirm “Each of the
Directors shall be elected, in accordance with clause 16.7 to
serve for a maximum period of 4 (four) years subject to
rotation in accordance with clause 16.3 and cessation of
office in accordance with clause 17 (Disqualification from and
Cessation of Office as Director), and may be reappointed for
a second or further term of office, provided that - except as
provided for in clauses 16.2.2 and 16.2.3, no person who is
not a Full Member shall be appointed to act as a Director,
provided that in the case of a Juristic Person being a Full
Member, there may be appointed as a Director any person
being either a director, partner, officer or manager in the
permanent and exclusive employment of such Juristic
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Person, notwithstanding that such person is not himself a
Member and is not eligible for election”


Clause 16.2 and 16.2.5 – which confirm “Each of the
Directors shall be elected, in accordance with clause 16.7 to
serve for a maximum period of 4 (four) years subject to
rotation in accordance with clause 16.3 and cessation of
office in accordance with clause 17 (Disqualification from and
Cessation of Office as Director), and may be reappointed for
a second or further term of office, provided that -16.2.5 which
confirms not less than one-half of the number of Directors in
office (other than those appointed in terms of clauses 16.2.2
and 16.2.3) shall be Authors (including the nominee
‘representative’ of a Juristic Person that is an Author but
excluding an Author’s Heir(s)) and not less than one-third
shall be Publishers (including the nominee ‘representative’ of
a Juristic Person that is a Publisher) as determined at the
time of appointment of the Director concerned…………….”

o Membership Regulations
Of importance to this study were the following provisions:


Clause 1 Board Composition – which confirms “As per
clause 16.1 of the MOI the board will have a maximum of 14
directors. The maximum ratio of board members will be as
follows: 4:4:4:2 being 4 publishers / 4 authors / 4
independent non-executive directors and 2 executive
directors”*.”



Clause 2.1 General Requirements – which confirms “There
are certain criteria which are applied. The most fundamental
is that your musical works should have been broadcasted or
performed in public significantly within the past few years or
in the previous distribution cycle, and your earnings have
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reached the minimum threshold for admission to
membership”.


Clause 2.2.2 Publishers – which confirms “You must be
registered with the Companies and Intellectual Property
Commission (“the CIPC”). The publisher must have applied
for SAMRO membership by completing the prescribed
application form, and the SAMRO Deed of Assignment.
Copies of the deeds of assignments between the Publisher
and their authors/composers must be supplied to SAMRO. In
the case of representation of foreign works, copies of the
sub-publication agreements must accompany the application
documentation”



Clause 3 Classes / Categories of Membership – which
confirms “SAMRO has two classes of Members, voting
Members (being the Performing Rights Members) and nonvoting Members. Performing Rights members are
categorised into Associate Members and Full Members. In
addition to this, Membership is also categorised in respect of
those Members that are:
• Authors;
• Author’s Heirs; and
• Publishers;”



Clause 8 Your rights as a Full Member – which confirms “•
You participate fully in royalty distributions;
• You participate in GORP distributions irrespective of royalty
earnings in the previous distribution;
• You participate proportionally in GORP allocation in
addition to the pre-allocation on a phasing-in basis;
• You will receive our Directors and Financial reports each
year as well as regular correspondence;
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• You have the right to attend and vote at the General
Meetings;
• You will have one vote on a show of hands or, on a poll one
vote for every rand of South African Royalties earned
attributable to works of South African origin in the
immediately preceding distribution, subject to a maximum of
2% of the total votes; and
• You are eligible to be elected as a SAMRO Board
member.”


Clauses 9.2 and 9.3 Termination of Membership by
SAMRO/Transfer of Membership respectively – which
confirm “9.2 Termination of Membership by SAMRO - If the
Board of Directors plans to cancel your membership, you will
be given notice at least 3 (three) months before the Board’s
meeting at which the matter will be considered.
9.3 Transfer of Membership - Members may elect to transfer
their membership from SAMRO to any CISAC affiliated
society of their choice. Transfer of membership will be
delayed if the member has outstanding obligations to
SAMRO”.

o SAMRO Performing Rights Royalty Distribution Rules
Of importance to this study were the following provisions:


Clause 8 c – which confirms “PUBLISHER SHARE - The
Publisher Share shall normally amount to "4/12" or 33.33%
unless otherwise specifically agreed - up to a maximum of
“6/12” or 50%.”



Clause 8 e – which confirms “PROPRIETOR - The
categorisation of a Proprietor shall be determined by the
Board, with reference to the nature of the interest held by
such Proprietor and the categorisation of the person from
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whom the interest was acquired (i.e. whether the disposing
party is an Author or a Publisher, etc”.


Legal scholarly/academic commentary and case law
The effective and efficient making available of company register
information as well as the maintenance of the companies register are
Commission functionalities.23 Section 3324 is key to determining from the
filing of an annual return, whether a company will be in business in the
future and whether still trading or in business or not25. “Deregistration puts
an end to the existence of the company. Its corporate personality ends in
the same way that a natural person ceases to exist on death”26.

If a company/CC has not complied with the annual return for two or more
consecutive and failed to disclose why, the Commission has an obligation
to remove the company/CC from the companies register27.

Further in the following circumstance company/CC deregistration will
follow28:•

The Master of the High Court has filed a certificate of winding up (i.e.
when a company has been liquidated);

•

The company has transferred its registration to a foreign jurisdiction;

•

The company has been inactive for a period of seven or more years;
and

23

See Nulandis (PTY) Ltd v Minister of Finance 2013 SA 294 KZP
Companies Act 71 of 2008 as amended
25
Hattingh, T. M. (2012) The Inescapable Duty To Submit Corporate Annual Returns: Alternative Enforcement
Approaches – LLM Thesis - Faculty of Law, University of Johannesburg
26
Miller and Others v Nafcoc Investment Holding Company Ltd and Others – 2011 4 SA 102 (SCA)
27
In terms of Section 82 (2) (b) of the Companies Act 71 0f 2008
28
Thomson, M (2018) The Deregistration of Companies and Close Corporations
https://www.dmllaw.co.za/the-effect-of-the-de-registration-and-restoration-of-companies-in-liquidation/
24
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•

The company has ceased to carry on business and has inadequate
assets to liquidate

“If your company or close corporation ceases to operate, you may
deregister it with the Companies and Intellectual Property Commission
(CIPC). It can also be dissolved as result of liquidation.

•

Deregistration(link is external) implies that a business ceases to be

registered as either a company or close corporation (no legal persona or
standing) since it no longer is doing business and it has no outstanding
assets or liabilities.

•

Liquidation(link is external) means that the business ceases to operate

(generally as a result of financial problems). If your business has assets,
liabilities or both, then you may have to follow the liquidation route.”29

When the Commission plans to deregister a company, there is no
provision for creditor notification.30

According to Section 83 pursuant to the date of deregistration and the
dissolution of a company, “the legal persona of the company ceases to
exist. The company will therefore no longer be able to trade, do business,
enter into agreements and will not be able to take any legal action against

29

Deregister or liquidate company or CC https://www.gov.za/services/deregister-business/deregister-orliquidate-company-or-cc
30
Christell at LegalX - Creditors Vs Deregistered Companies And Close Corporations
https://legalex.co.za/creditors-vs-deregistered-companies-close-corporations/
© Graeme Douglas Gilfillan 2022 All rights reserved

35

any other party, nor will any other party be able to take any legal action
against the company”31

Whilst a deregistered company/CC’s creditor debt was rendered
unenforceable, it was not extinguished.32

According to Companies Act33:


(2) The removal of a company’s name from the companies register does
not affect the liability of any former director or shareholder of the company
or any other person in respect of any act or omission that took place
before the company was removed from the register



(3) Any liability contemplated in subsection (2) continues and may be
enforced as if the company had not been removed from the register



(4) At any time after a company has been dissolved—
(a) the liquidator of the company, or other person with an interest in the
company, may apply to a court for an order declaring the dissolution to
have been void, or any other order that is just and equitable in the
circumstances; and
(b) if the court declares the dissolution to have been void, any proceedings
may be taken against the company as might have been taken if the
company had not been dissolved.

31

Theron, L. - Deregistration of companies: Company assets passing to the state and the concept of Bona
Vacantia - https://honeyattorneys.co.za/deregistration-of-companies-company-assets-passing-to-the-stateand-the-concept-of-bona-vacantia/
32
Janse van Rensburg. S (2015) Deregistration of companies and close corporations due to non compliance to
submit annual returns - https://inlexso.co.za/deregistration-of-companies-and-close-corporations-due-to-noncompliance-to-submit-annual-returns/
33
Sections 83 (2) (3) and (4)
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According Meiring K (2020), “The simplicity of the deregistration process
leaves it open to any company, potentially as way to escape contentious
litigation, selling its assets and then applying for deregistration”.34

There is progressive coherence amongst legal practitioner literature that
although certain preventative provisions are contained in the Companies
Act as regards downside to creditors of deregistration all agree that the
prejudiced party, a creditor, has additional burden and costs in each
instance provided for to address the effect of deregistration

Whilst the Companies Act is clear as to the restoration of a company from
deregistration and the procedures, in the Commissions zeal, according to
scholars to decriminalise company law, there is no clarity when it comes to
mala fides and purposeful corruption by unscrupulous company and
company director actors, with respect to company deregistration.

7. Methodology

Two research methodologies have been combined to address the research
problem, firstly to address the how and the why, using a case study, followed
by archival analysis to address the who, what, where how many, how much.

According to Yin, R. K (2009)35 “The essence of a case study, the central
tendency among all types of case study, that it tries to illuminate a decision or
set of decisions: why they were taken, how they were implemented, and with
what result (Schramm, 1971)”

34

Meiring, K. (2020) Deregistration: A way for companies to potentially slip out the back door?
https://www.cliffedekkerhofmeyr.com/en/news/publications/2020/dispute/dispute-alert-15-aprilDeregistration-A-way-for-companies-to-potentially-slip-out-the-back-door.html
35
Yin, R. K, (2009) Case Study Research Design and Methods – pp 17 Fourth Edition – Applied Social research
Methods Series Vol 5 Sage Publications Inc, Thousand Oaks CA
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One aspect of case study research is the non-coherent views held between
those whose focus in a case study is the method of investigation (Yin, 1994)36
and those whose focus is the study object (Stake, 1998).37

The researcher leaned far more on the individual case in the approach as
espoused by Stake and less on Yin’s methods of inquiry approach, finding the
single case study approach is “unusually revelatory, extreme exemplars” and
enable for rare research.

Archives serve as memory devices for scholars and the public (Harris,
2017)38. Elliot, Fairweather, Olsen and Pampaka (2016) postulate that
archival analysis means “A type of primary research which involves seeking
out and extracting evidence from original archival records”.39

Gilfillan, G (2021)40 noted that archival analysis according to Lewis-Beck,
Bryman and Futing Liao, (2004)41 has communication documentation and
analysis utility, whilst historic documentation study is the purview of archival
methods, such also apply to current organizational electronic and digital
content “as tools to supplement other research strategies” (Mohr and
Ventresca, 2002)42. Archival research sources need not be human
participants as with interview, survey, and experimental research (Zhang,
Stone and Xie, 2019)43.

36

Yin, R., 1984/1994. Case study Research: Design and Methods. Thousand Oaks: Sage.
Stake, R., 1998. Case Studies in Norman Denzin & Yvonna Lincoln (eds) Strategic of Qualitative Inquiry.
Thousand Oaks: Sage
38
Harris, L. J., 2017. Archival Analysis. In: M. Allen, ed. The SAGE Encyclopaedia of Communication
Research Methods. Thousand Oaks, CA: Sage Publications
39
Elliot, M., Fairweather, I., Olsen, W. & Pampaka, M., 2016. A Dictionary of Social Research Methods. 2
ed. Oxford: Oxford University Press
40
Gilfillan, G. D. 2021 PhD Thesis “Auditing collecting society member royalties - developing a new copyright
audit method for global use” North West University Mahikeng South Africa
41
Lewis-Beck, M; Bryman, A; & Futing Liao, T, 2004. Encyclopaedia of Social Science Research Methods.
In: Thousand Oaks (CA): Sage
42
Mohr, J. W. & Ventresca, M., 2002. Archival Research Methods. In: Blackwell companion to
organizations. Oxford.: Blackwell, pp. 805-828
43
Zhang, M. C., Stone, D. N. & Xie, H., 2019. Test Data Sources in Archival Accounting: Insights and
37
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A degree of comparative analysis was also included in this study, namely a
comparison between the same population in 2018 and in 2021. This was done
so as to understand any patterns, trends or directions that the data might
yield.

All the data collected from both the case study and the archival analysis was
then viewed through two lenses, using a typical copyright audit approach, that
being the consecutive analysis of the:


Chain of title
The china of title analysed was with respect to the performing right and
charted the flow of that right from the author all the way to the user on the
other end of any online content sharing service platform into the ears or
eyes of the end user, the customer.



Royalty supply chain
The royalty supply chain analysed was with respect to the path of royalty
income generated by an end users listening or watching a work enabled
by the performing right that generated income, a share of which would end
up in the hands of two parties, the author and the publisher.

The purpose of applying the dual approach as above was to understand the
implications when the publisher, specifically the SAMRO Publisher full
members, was removed from the companies register or deregistered, both in
theory and in practice.

Scholars have questioned whether a single case study has application to
accurate generalizations and triangulations. Situation specific the questioning
is warranted and justified. In this study a defining factor, the commonalities of
Strategies for Accounting Systems' Scholars. Journal of Information systems, 33(1), pp. 145-180
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the members of the single case study, SAMRO publisher members, combined
with the singular focus on the populations that being company status, makes
this study’s outcome fertile terrain for generalization.

The generalization capacity of the study was assisted by the second research
methodology applied, being archival analysis in that all the data and literature
analysed was analysed as is, without any option for such to be manipulated in
any way. Statutes, rules and regulations are what they are at any point in
time. SAMRO’s publisher full member lists at the date such were published by
SAMRO are what they are. The Commission’s company register database is
publicly accessible and the information contained therein is the purview of the
Commission.

The following section addresses the findings from the study.

8. Findings

An analysis results of the SAMRO full member lists were as at Table: 9
below:
Table: 9
At SAMRO

2018

as a %tage

2021

as a %tage

Composer full members
Publisher full members

499
95

84.01%
15.99%

590
93

86.38%
13.62%

Total full members

594

100.00%

683

100.00%

The SAMRO full member lists in 2018 and 2021, as above confirm that
Publisher full members, are a small part of the population of SAMRO full
members amounting to 13.62% of the total SAMRO full member population of
683 members or 3.5% of the total SAMRO membership.
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It is not known or disclosed by SAMRO as to why the 93 SAMRO Publisher
hold 50% of the SAMRO member board seats, 4, whilst six times the number
of Author full members, 590, also have four of SAMRO Board seats. There
are historical reasons going back in time that gave publishers and authors
equal SAMRO board representation, however 28 years into a new South
Africa, the inescapable perception is that transformation is absent where it
counts at the SAMRO Board – very little has actually changed, and additional
efforts are required to implement transformation and change where it counts.

A further point that can be raised is that publishers through their ownership of
the reproduction (mechanical) right in musical and literary works added to
their right to collect at least 50% of the performing right, from a works point of
view aggregate a much larger number of works than the total of the individual
author full members. This has traction only if one views SAMRO as a trade
association, which it is not.

The focus of the study being on SAMRO Publisher full members, the first
analysis of the data collected, focused on specifically the juristic party status
of the SAMRO Publisher full member lists for 2018 and 2021. After a thorough
entity by entity analysis of the Commissions companies producer, the
following results were found– See Table: 10 below:
Table: 10
Publisher full members
Registered
Non/Deregistered
Total publisher full members

2018

as a %tage

2021

41
54

43.16%
56.84%

26
67

27.96%
72.04%

95

15.99%

93

13.62%

The findings can be summarised as follows:
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In 2018, the ratio of registered v non/deregistered companies was
43.6%:56.84% ratio – just over half of the SAMRO Publisher full members
were, in law and at the Commission, either deregistered or nonregistered.44



In 2021, the ratio of registered v non/deregistered companies was
27.96%:72.04% ratio – just over 70% of the SAMRO Publisher full
members were, in law and at the Commission, either deregistered or nonregistered.



The number of SAMRO Publisher full members had remained constant,
dipping slightly from 95 to 93. It is noted that the percentage of SAMRO
Publisher members as viewed against the total number SAMRO full
members i.e., including author full members dropped from 15.99% in 2018
to 13.62% in 2021.

Drilling deeper into the juristic party status in 2021 of the 72.04% of SAMRO
Publisher full members, the researcher found as detailed below at Table 11
Table: 11
Not on the
Register

Deregistration
AR Final
Degistration
final
Deregistration
Process

Liquidation

Total

37

23

0

5

2

67

39.78%

24.73%

0.00%

5.38%

2.15%

72.04%

The findings can be summarised as follows:


60 of the 67 SAMRO Publisher full members (or 89.55%) are either not on
the register (or removed) or are in a final deregistration status.

44

The researcher write to the members of the SAMRO Board, the Chairman and executive, alerting them to
the findings. No response was ever received and the study of 2021 evidences that no actions were taken.
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37 of the 67 SAMRO Publisher full members (or 55.22%) are not on the
register (or removed).



Almost 3 out of every 4 SAMRO Publisher full members are deregistered
or not on the companies register.



What the evidence confirms is that a disproportionate percentage of
SAMRO Publisher full members neither exist in law, not have legal
character and nor comply with SAMRO’s MOI and Membership rules. The
disproportionate percentage has between 2018 and 2021 increased
significantly from 56.84% to 72.04% respectively, what some might opine
as a catastrophic lapse of governance and oversight, not just at SAMRO
but also at the Commission.



Hauling the actuality of the non-juristic party status of 72.04% of SAMRO’s
publisher full members out of the penumbra into the full glare of academic
analysis has far reaching implications for all involved it can be opined
considering the domino effect when light is shed on ongoing practices that
are it can be argued are unlawful and should be ceased.

Considering the results above through the two schematics addressed earlier,
the landscape looks as follows:


SAMRO Publisher member path to from candidate to full member which
pursuant to the findings for all the deregistered and non-registered
SAMRO Publisher full members, look as detailed at Table: 12 below:
Table: 12
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What Table: 12 above indicates is that upon removal from the companies
register or deregistered a SAMRO Publisher full member has literally leap
frogged all formalities, statutes and regulations and as a non-compliant
entity attains a Publisher full member status that comes with all the
SAMRO Publisher full member rights yet somehow avoids and absconds
from all formalities, statutes and regulations and regardless thereof.
A feature of the realm of governance well covered by scholars is ‘know
your customer’ (“KYC”) and one can therefore reasonably surmise that the
de facto monopoly that SAMRO is, with less than 20 000 members, is not
just familiar with KYC for governance reasons, but includes KYC in its
governance oversight.
The finding is one of two landscapes:1. SAMRO does not know that 3 out of 4 of SAMRO Publisher full
members are deregistered or non-registered, meaning that KYC is
absent from its governance and oversight.
2. SAMRO does know that 3 out of 4 of SAMRO Publisher full members
are deregistered or non-registered, meaning that KYC was present in
its oversight and governance but that its implications were overlooked.

© Graeme Douglas Gilfillan 2022 All rights reserved

44

Neither of the aforementioned two findings bodes well as neither offers an
outcome free of potential claims, sanction and upheaval.


The chain of title and the royalty supply chain of the performing right when
inclusive of a deregistered and non-registered SAMRO Publisher full
members, has several potential outcomes detailed below.
In the first instance

The name and identity of the payee is not known or disclosed. The
reasonable person would expect the name of the party to be the one paid,
however with knowledge of the non-registration and deregistration of the
SAMRO Publisher full members, the reasonable person would equally
expect that the names of the parties would not be paid, but someone else.
SAMRO might in error it can be argued point to provisions in clause 9.4
and 9.4.1 in its MOI which allow for a publisher to transfer/assign its rights
and interest to another SAMRO Publisher member, however in response
the question arising would be as to why the name of the transferor was not
changed to that of the transferee. Any answer to this would invite further
questions.
SAMRO the researcher finds is short of any explanation in law, or in terms
of its MOI and Membership Regulations why the real royalty recipient of
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the non-registered and deregistered SAMRO Publisher full members share
respectively would be hidden and obfuscated.
In the second instance

SAMRO runs what might be referred as a scheme, going back into the
earliest days of apartheid, where a member could, on request to SAMRO
and with SAMRO’s authorisation ‘split’ their membership whereby a
member was able to split their membership between SAMRO and another
CISAC collecting society member anywhere in the world, either with other
CISAC member collecting for the world except the SAMRO Principle
Territory45 or vice versa. Up until 2014 when SAMRO was forced by the
new Companies Act, to become an NPO the split membership was
operated on an unwritten basis meaning that there was nothing in
SAMRO’s founding documents at the time that spoke to split membership.
Encouraged by
o Clauses 29.21 and 29.21.6

45

At clause 1.2.73. of SAMRO’s MOI “Principal Territory” means South Africa, the Kingdom of Lesotho, the
Kingdom of Swaziland and any other jurisdiction or territory in Africa in terms of which the Company operates
and from time to time Administers Administered IP Rights directly (i.e. not through an Affiliate)
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Which confirm “Unless agreed otherwise in Writing in the
Administration of IP Rights Agreement (including any agreement
entered into pursuant to clause 29.5), on becoming a Member,
pursuant to the Assignment of the Administered IP Rights or other
arrangement the Company shall have the sole and exclusive right
power and authority to Administer the Administered IP Rights in any
manner howsoever as may be determined by the Board, including,
without limitation, the right (but not obligation) to - delegate authority
or assign rights to do any acts as aforesaid to any Affiliated
Society or to appoint any agent, trustee or representative in
territories overseas or elsewhere within South Africa, for the
purpose of exercising the Company’s Administration Rights in
respect of the Administered IP Rights in such territories or assigning
such rights or the IP Rights vested in the Company to such
Affiliated Society, agent, trustee or representative”
o Clauses 29.22 and 29.22.2 in SAMRO’s MOI
Which confirm “Subject to the restrictions in the Schedule 1 of the
Companies Act, except as expressly provided to the contrary in this
MOI, the Company may Assign, cede and delegate its rights and
obligations under the Administration of IP Rights Agreement, or
alienate or further Assign any Administration Rights or Administered
IP Rights and, in so far as is lawfully possible, the Administered IP
Rights Assigned to it for the purpose of Administration - 29.22.2. to
any Collection Society in the Principal Territory or an Affiliated
Society46 for the purpose of the Administration of the Administered
IP Rights”.
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Clause 1.2.6 of SAMRO’s MOI “"Affiliated Society" means any persons that are Collecting Societies (or which
perform a role similar to Collecting Societies) in jurisdictions outside South Africa with which the Company is for
the time being affiliated”
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o Clause 33.1 in SAMRO’s MOI
Which confirm “Subject to the Companies Act, the Board may
contract with any Affiliate47 on such terms as the Board may agree
to in its sole and absolute discretion, however, Affiliates shall not
receive Grant of Rights Payments or Special Consideration
Payments in respect of any IP Rights Administered by the
Company”
…….SAMRO has been able with the above clauses transfer a
members assignment and membership to another CISAC collecting
society for part of the world, so long as SAMRO remains the
assignee for the Principle Territory. The omission of any other legal
requirements commensurate with the assignment or transfer under
the South African law is ostentatious by its absence. It can be
argued that by omitting the requirements of Reserve Bank
permission under the of Currency and Exchanges Act 9 of 1933 is
neither in SAMRO or its member’s interests.
It is further axiomatic that any SAMRO member, whether author or
publisher member who does transfer membership to a CISAC
collecting member outside South Africa and typically on the basis
that the laws and their collections will be better elsewhere, also
unwittingly see their financial income and reporting becoming
subject to two different territorial and financial disclosure
jurisdictions and laws, South Africa and wherever else the
membership has been transferred to, instead of one jurisdiction,
South Africa. It can be reasonably assumed that split membership
complicates disclosure and tax compliance for any SAMRO
member that, with SAMRO’s blessing, chooses such path.
Aside from the findings above as regards split membership at
SAMRO, there is reason to consider the financial impact on the
47

Clause 1.2.5 of SAMRO’s MOI ““Affiliate” means an Affiliated Society and, where relevant, includes any
Affiliated Society’s members, and “Affiliates” shall have a corresponding meaning”
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royalty supply occasioned by split membership, using nonregistered
and deregistered entities.
Typically at SAMRO the global licensing of the performing right is
conducted through matrix agreements which see licenses for
SAMRO’s performing right repertoire being extended to other
CISAC collecting society members globally, with the corresponding
returns being paid back to SAMRO in South Africa, forming part of
the fiscus income, before a share of the income being paid to
SAMRO members by SAMRO – See the schematic at Table: 13
below:
Table: 13

In 2022, with 200+ CISAC collecting society, there would be,
schematic limitations aside, a lot more lines to a lot more countries,
including in Africa. The vast majority of countries have one CISAC
collecting society for performing rights in musical and literary works,
each a de facto or a de iure monopoly in each country.48
48

One of the few exceptions is the USA where at least 4 CISAC member collecting societies license and collect
for performing rights which include ASACP, BMI, SESAC and AMRA
© Graeme Douglas Gilfillan 2022 All rights reserved

49

The impact of split membership is that it has intended
consequences whatever logic is applied to the rationale, which inter
alia include the removal of the South African fiscus and SAMRO
from the global royalty supply chain of global income generated by
South African works – See the schematic at Table: 14 below.
Table: 14

The nature of CISAC member collecting society matrix agreements
which include the Professional Rule, the Binding Rule and the CISAC
User Tools agreements involves an exchange, a reciprocity of
repertoire, exclusive to each territory. Each collecting societies
repertoire is manifest in a database in the main by authorship and
ownership data as regards each work and when the databases are
exchanged, so is what is termed bad or corrupted data exchanged.

The use of the nonregistration and deregistration status quo at SAMRO
Publisher full members means that the authorship and ownership data
in each of the works claimed each nonregistered or deregistered
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SAMRO Publisher full member is similarly seeded throughout the
world’s CISAC members collecting society databases. Being a
collecting society publisher member of a musical and literary work
speaks to ownership of the reproduction (mechanical right) and the
right to collect at least 50% of the income from the performing right.

If the publisher of the musical work is a nonregistered and deregistered
entity, the ownership data of the work is immediately corrupted and
open to further mala fides manipulation, never having to report to any
party.

The more scrutiny applied evidenced thus a research problem much
larger than initially considered when looking at the single population
containing 95 (2018) and 93 (2021) SAMRO Publisher full members.

The researcher had to consider how much bad ownership metadata
was being exchanged from other CISAC collecting society members to
SAMRO, wherein each exchange contained the same problem of
nonregistered and deregistered entities masquerading as Publisher full
members.

Summing up the findings, it can be concluded that given the extent of
nonregistration and deregistration of entities at the highest level and earners,
SAMRO Publisher full members, SAMRO is beset with a very serious
governance problem, one that to address, will have repercussions, a domino
effect, across the copyright industries both in South Africa and elsewhere, for
the governance problem is not SAMRO’s alone. The very serious governance
problem is endemic to the copyright industries globally, enabled, aided and
abetted by the private nature of the copyright industries globally and the
exchange of bad ownership metadata in works.
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The next section deals with the implications of the nonregistration and
deregistration status quo at SAMRO Publisher full members.

9. Implications

The researcher identified at least five parties that the nonregistration and
deregistration status quo at SAMRO findings herein have implications for, at
least 3 of which are Government entities.
In the first instance, at SAMRO, which are distilled as follows:


The lack of any legal status in law of 67 SAMRO Publisher full members,
out of 93, has serious implications as far as any prior board member
election is concerned, at least since 2018 and subsequent board decisions
since made pursuant to appointments where the nonregistered and
deregistered entities voted.



The decision as to the remedial action in respect of the nonregistered and
deregistered entities as to their SAMRO membership, it being clear by
SAMROs Membership Regulations to be a publisher member, the juristic
party must be registered.



The requirement that arises to inform the Commission and SARS.



The need on an urgent basis to review SAMRO’s KYC approach to its
publisher members.



To address and rectify lapses in governance that have led to what can be
opined well out of step with law.



The need on an urgent and remedial basis to review the MOI and the
Membership Regulations, and amend as necessary, it being axiomatic that
nothing in the either the MOI or the Membership Regulations intervened or
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prevented the nonregistration and deregistration status quo at SAMRO
from arising, sustaining and maintaining in a manner completely at odds
with law.


The risk to SAMRO and its members, the financial risk that arise will need
to be assessed and provisioned for, as well as other risks.



The need to communicate the real status of the nonregistration and
deregistration status quo at SAMRO to the rest of the copyright industries
as applicable, requesting them to update their respective databases.

The Commission


The Companies Act imposes inter alia an obligation on the Commission to
administer the companies register and the maintain oversight as to the
legal status of entities that are trading. The findings upend and rebut any
protestation that there has been oversight



To consider remedial action as a means to stop entities from deregistration
when such will continue to trade.



To review carefully how the Commission deals with the copyright
industries.



To seek permanent access to SAMRO’s databases and recognize that
reliance on someone notifying the Commission does not in fact work, its
not a solution- the present status quo confirms that.



To recognize that whilst SAMRO is not accredited as a collecting society
at the Commission, challenges will persist.



The obligation for the Commission to consider what it will do or rule on all
these entities claiming to not be trading, are in fact still trading, holding
shares and receiving royalties, decades after allegedly deregistering.
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The obligation to report to SARS that all the entities claiming to not be
trading, are in fact still trading, holding shares and receiving royalties,
decades after allegedly deregistering.



To recognize that what transpires at SAMRO also occurs across the South
African copyright industries, that there is no KYC operational.



Will need to consider the global nature of the copyright industries and the
very urgent need for the Commission to have direct access to the
databases that record the authorship and ownership metadata claims on
copyright works

SARS


Will be obliged to address the obvious, that the copyright industries have
made use of the nonregistration and deregistration status quo at SAMRO
for decades to delay or avoiding reporting or accounting to SARS.



Will have to consider the implications of its understanding of the value of
copyright industries to the South African fiscus.



Will have to consider some sort of plan to address, not just in respect of
the entities trading who are either non-registered or deregistered, but also
in respect of the collecting society aiding and abetting such, SAMRO as
well as others.



Will have to relook the law and/or its implementation so as to ensure that
nonregistration and deregistration status quo at SAMRO ceases and does
not reoccur.
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Will need to consider the global nature of the copyright industries and the
very urgent need for SARS to have direct access to the databases that
record the authorship and ownership metadata claims on copyright works

One South African Copyright Industry sector – Music


The information contained in SAMRO’s database and CIS-Net49, as
regards authors and publishers, is common to all the databases across the
recording and publishing industries, including CAPASSO and all the
majors50, including Gallo51 - the information will have to be amended.



As deregistered and nonregistered entities cannot in law own any rights or
share in copyright works, the entire music sector will be obliged to amend
their databases as regards incorrect ownership claims as well as to attend
to the same nonregistration and deregistration status quo as found at
SAMRO Publisher full members.



To prepare for a much higher level of scrutiny from state entities directly
affected by the nonregistration and deregistration status quo operating
across the music industries in South Africa and abroad.



Will be obliged to address the nonregistration and deregistration status
quo operating across the music industries in South Africa and abroad, at
music industry forums, recognize the threat to the industry by the
continuance of such and to input some industry wide initiative to change
behaviours.

49

Owned privately by Paris based F.T. The Digital Copyright Network which in turn is owned by 13 CISAC
member collecting societies – CISAC has the exclusive license to further license all CISAC member collecting
societies globally. Without access to this global repertoire database, no collecting society dealing with musical
and literary work rights can operate,
50
Sony Music Entertainment, Universal Music and Warners – record labels and music publishers
51
Gallo Music Publishing and Gallo Record Company
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Reserve Bank


Will have to attend to the reality that the copyright industries, in particular
the music industries are en-masse non-compliant with the requirements of
the Currency and Exchanges Act 9 1933 as amended. No permissions are
sought from the Reserve Bank when copyrights are transferred to nonresidents. To be very specific, the next time a Reserve Bank staffer listens
to any South African music on Spotify, she/he might wonder how the
South African music got to Spotify, as certainly the Reserve Bank has no
knowledge.



Will have to recognize that the Reserve Bank’s current approach to
dealing with the copyright industries requires substantial review as
previous data would have to be considered incomplete.



Will need to consider the nonregistration and deregistration status quo
operating across the music industries in South Africa as a direct threat and
risk to the fiscus and foreign exchange income, when copyrights are
transferred to non-residents, essentially forever cutting South Africa out of
the future royalty supply chains arising.



Will need to consider the global nature of the copyright industries and the
very urgent need for the Reserve Bank to have direct access to the
databases that record the authorship and ownership metadata claims on
copyright works.

The above implications are not exhaustive but give indication as to how far
the implications of the nonregistration and deregistration status quo operating
at SAMRO extends across the music industries in South Africa.
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10. Theory development

From the findings and the implications of this study one can wonder for a
moment that if copyright was under the same kind of state oversight as
patents, trademarks and designs are subject to, would the nonregistration and
deregistration status quo operating at SAMRO Publisher full members, as it
does currently and for decades previously? Further research is required to
accurately answer the question however the fact that the question arises begs
another question as to why if other types of intellectual property do have state
oversight, why doesn’t copyright also have the same oversight?

The theory being developed is that copyrights, copyright law and the copyright
industries would greatly benefit were such to placed under state oversight, as
the other forms of intellectual property are. The issue of removing copyright
from the grips of a century plus private control is a highly sensitive subject, so
seriously viewed that the copyright law brains and current copyright thought
leaders, tip toe around the subject and do not comment at all, as happens
when there is an elephant in the room – such heat is associated with even
commenting on removing copyright oversight from the private penumbra.

Whilst the governance at a government level is often badly managed, South
Africa for instance, it is not permanent and history has shown all over the
world, that things change, many badly managed states manage well enough
to issue passports, collect taxes, manage oversight on the bulk of any
countries intellectual property and administer the countries affairs, South
Africa for instance. The point is made clarify the notion held by many that
anything in the state’s hands and oversights would be worse than private
oversight. What the evidence confirms is that private control does not
necessarily enforce compliance with the law, in fact often the very opposite
and given the vested interests of private control the idea that self-regulation
completely outside of the state’s purview is a green pasture, overlooks human
nature and its capacity for “total disregard for rules and laws and
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accountability” 52 notwithstanding its capacity for a total disregard for morals
and ethics.

Some might have found it odd that in the literature review the researcher
included the Prevention of Organized Crime Act 121 of 1998 as amended and
in particular the reference to “pattern of racketeering activity”, that such is not
applicable to the modern day music industry and in some ways would almost
be farfetched and fictional, notwithstanding the music industry stars regularly
fall foul of the law in multiple of ways.

However in the instance of the nonregistration and deregistration status quo
operating at SAMRO Publisher full members, the decades it has gone on for,
the commonality of the parties involved and the non-accounting and nonreporting enabled by the scheme where nonregistered and deregistered
entities could masquerade as SAMRO Publisher full members, receive
royalties and own shares in works, it can be argued draws attention as to
whether such behaviours conform to a “pattern of racketeering activity”.

The researcher cannot yet take a categorial view on this, however it must be
pointed out that the scheme runs dangerously close to a “pattern of
racketeering activity” and all non-juristic parties involved would be prudent to
give very serious consideration to continued participation in the scheme.

Were the nonregistration and deregistration status quo operating at SAMRO
Publisher full members to be called even close to a “pattern of racketeering
activity”, the implications are deep and serious and the mere idea that such
would be looked into by the State, would beef up the coffers at the
Commission and SARS.

52

Kgalema Motlanthe “Anarchy in SA” exclusive interview conducted by Sam Mkokeli and Carien du Plessis
published in the Financial Mail April 29 May 4, 2022, edition
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The scheme running at SAMRO, which it can be argued is enabled by the
private nature of copyright oversight and control, certainly mitigates against
copyright being excluded from state oversight and control. The theory being
developed is that the through the effluxion of time and the realities of human
nature copyright law and copyrights not only should be brought under state
purview, but that such move would also improve, simplify and enhance the
copyright industries operations and contribution to the fiscus. Further the
theory argues if copyright oversight and control is left to the vagaries of
private control, it will not be too far in the future when copyright truly would
have crossed the line of copywrong, causing irreparable damage to the
copyright industries.

11. Conclusion

In the introduction to the study, the researcher noted the comment by former
South African President Kgalema Motlanthe “We have total disregard for rules
and laws and accountability. And half the time its more brutal (when citizens
take matters into their own hands), and there’s no due process.”53 For
Motlanthe this is “symptomatic of widespread dysfunction” in South Africa
today.
What the nonregistration and deregistration status quo operating at SAMRO
Publisher full members evidenced by the study confirms is that governance
and oversight at SAMRO are not aligned to Kings IV and accordingly in dire
need of urgent remedial action. The current landscape confirms as Motlanthe
put it “total disregard for rules and laws and accountability” by SAMRO.
The cost to the fiscus “when citizens take matters into their own hands” can
be measured and the opportunity cost of monies that should have been paid
to the fiscus, but pursuant to the nonregistration and deregistration status quo
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Kgalema Motlanthe “Anarchy in SA” exclusive interview conducted by Sam Mkokeli and Carien du Plessis
published in the Financial Mail April 29 May 4, 2022, edition
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operating at SAMRO Publisher full members, were not, can also be
measured. However whilst this degree of research was not applied in this
study, the findings it can be argued, speak directly to a level of brutality, for no
plausible explanation could be found for what for the decades old and ongoing
nonregistration and deregistration status quo operating at SAMRO Publisher
full members.
There is no defence and no plausible deniability for the existence of the
nonregistration and deregistration status quo operating at SAMRO Publisher
full members nor is there for the failure of the SAMRO Board and executive to
address the status quo when it was brought to their attention in 2018. What
has happened in fact is that the situation has become much worse, making a
mockery of governance and oversight.
In 2022, the status quo continues, and scholars would argue as does the
researcher that the status quo speaks directly to the long hidden corporate
culture of malfeasance, of dishonesty and theft, of taking what does not
belong to one that permeates corporate South African culture, much as it did
back in the day when brigands, privateers and robber barons dominated the
landscape. An undeniably brutal time and culture, which as this findings of this
study evidence continue today.
Causing ongoing loss to the fiscus is the absence of governance and
oversight at the Commission for such absence allows for a host of entities to
carry on the trading of a movable property right, the performing right in
musical and literary works via intermediaries, and to avoid reporting and
accounting due to an incorrect company status at the companies register,
overseen by the Commission, that informs deregistration or non-registration.
Notwithstanding losses to the Commission from annual fees, there are two
other big state losers.
In the first instance, SARS – how will SARS know that in the private
penumbra of the copyright industries, entities that according the Commission
are non-registered and deregistered, are actually trading…….in effect in
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business? SARS will not know, and therefore not expect ongoing
accountability and therefore receive no tax revenue.
In the second instance, the Reserve Bank – how will the Reserve Bank know
that South African copyright assets, in the names of both in business
companies and in the names of nonregistered and deregistered companies,
are transferred to non-residents without Reserve Bank approval? The
Reserve Bank will not know – and global recurring revenues generated by
South African copyright assets, movable property rights, as shown earlier,
from some 200 countries, will never be accounted, reported or paid to South
Africa at a tremendous cost to the fiscus.
If one has any surprise as to the apparent lack of interest or attention from the
two aforementioned state entities, there are it can be argued some real
historical impediments, the principle one being that movable property rights
are deemed small potatoes for any real intervention because historical
earnings to the country from the copyright industries have been negligible.
Secondly the copyright industries are private and thus information available to
state entities is scant, ably obfuscated and obstructed by the corporate culture
prevalent in South Africa.
Both these points are true, and it confirms how long schemes such as the use
nonregistered and deregistered companies actually has gone on, an example
of old power hiding in plain sight it can be opined.
Given the landscape actuality and the oversight of other entities that impacts
the nonregistration and deregistration status quo operating at SAMRO
Publisher full members, reference was made in the literature review above to
the CPA. Essentially toothless some might opine, it does not condone
nonregistration and deregistration status quo operating at SAMRO Publisher
full members, however, is limited after an investigation to issuing a letter of
compliance. As investigations typically are motivated by a complaint(s) it can
be concluded that the CPA has never received a complaint in this regard from
which it can be further concluded that all the actors themselves are silent.
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SAMRO’s corporate culture unquestionably does not withstand scrutiny very
well nor does its Membership Regulations and MOI either, as evidenced by
the ongoing nonregistration and deregistration status quo operating at
SAMRO Publisher full members. What SAMRO Board members present, and
past will have to give serious consideration to, are not just the impact to
SAMRO Board member voting the decisions and the make-up of the Board,
internal issues but more importantly externally to the perception of sailing so
close to the wind of “a pattern of racketeering activity” evidenced by the
existence and any continuing of the nonregistration and deregistration status
quo operating at SAMRO Publisher full members. SAMRO will have to, in the
parlance “get its house in order” and “clean house” and doing so will have a
domino effect, extending to all the others in music industry ecosystem sector
that is part of the copyright industries in South Africa and abroad.
This would be a win, a boon for the South African fiscus, the South African
music industry and it would yield an outcome that rebuts the “symptomatic of
widespread dysfunction”” noted by former South African President Motlanthe
for it can be argued that the ongoing nonregistration and deregistration status
quo operating at SAMRO Publisher full members is “symptomatic of
widespread dysfunction”” not just at SAMRO but across the copyright
industries in South Africa as well as throughout the CISAC collecting society
member community.
In fact, it can be noted, pursuant to the numerous public announcements as to
the number of Government employees doing business with the Government,
which the Public Finance Management Act (“PFMA”) does not allow for, that
the companies register is a place that should be the archive of record, being a
record of the truth that state and private sector actors can rely on. The
companies register should not be a place where companies in business and
trading can hide as if they are no longer trading and doing business, without
any remedial action, as is the case presently.
What the findings from the study confirm is not only that 72.04% of SAMRO
Publisher full members are not legal entities at the Commission, undeterred
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and unperturbed, but that such exemplifies Motlanthe’s view that the inaction
by the Commission to date is “symptomatic of widespread dysfunction” at the
Commission, a great cost to the fiscus, unnecessarily were governance
present and accounted for.

In conclusion then there is an urgent a real need for the state to revaluate how
it understands, values, is informed on and views the South African copyright
industries’ contribution to the fiscus – it should find no comfort that it receives
arguably less than 5% of what it should receive, and no plausibility is
occasioned by a lack of knowledge but rather engage the future and its upside
potential – the future it is said always has more value than the past.
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